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ABSTRACT 
The law of torts, through the use of the Neighbour principle and the Foo Fiona's Test 
has been the only control device for medical negligence cases in Malaysia up until now. 
Medical negligence which governed by civil system is somehow unable to restrain cases 
of negligence by medical practitioners from arising day by day. The existence of this 
standard of care however does not seem to constantly put medical practitioner on the 
standard required. 
In moving a step further, we can lift the standard of healthcare and providing justice to 
the medical negligence victims by criminalizing medical negligence which has been 
done at United States of America. With the existence of a good and strict deterrence, 
doctors and other health personnel will use more care and caution when conducting 
medical procedure on their patients. 
in 
TABLE OF CONTENTS 
Acknowledgement ii 
Abstract Hi 
Contents iv 
List of Cases vi 
List of Statutes vii 
CHAPTER ONE: INTRODUCTION 
l.OTitle 1 
1.1 Introduction 1 
1.2Background of Study 1 
1.3Problem Statement 3 
1.4 ResearchObjective 4 
1.5Literature Review 4 
1.6 Methodology 8 
1.7Scope and Limitation 8 
1.8 Significance of Study 9 
1.9 Provisional Plan Of Study 10 
CHAPTER TWO: MALAYSIA'S LEGAL POSITION 
2.0 Introduction 12 
2.1 Establishing medical negligence claim in Malaysia 13 
2.2 The Bolam'sTest 14 
2.3 The Foo Fiona's Test 17 
2.4 Conclusion 23 
CHAPTER THREE: US' LEGAL POSITION 
3.0 Introduction 24 
3.1 Civil Aspect of Medical Negligence 24 
3.2 Criminal Aspect of Medical Negligence 28 
3.3 Conclusion 31 
CHAPTER FOUR: THE SIMILARITIES AND DIFFERENCES BETWEEN 
RELEVANT LAWS IN MALAYSIA AND USA 
4.0Introduction 33 
4.1 The similarities and differences in law 34 
4.2 The similarities and differences in enforcement method 35 
4.3 The difference in culture and surroundings 37 
4.4 Conclusion 38 
IV 
CHAPTER FIVE: RECOMMENDATIONS 
5.0 Introduction 39 
5.1 The incorporation of criminal medical negligence law into 
The Penal Code and other relevant statutes 39 
5.2 The construction of a new act which governs the Criminal 
Aspect of Medical Negligence 40 
5.3 Conclusion 41 
Bibliography 42 
Appendices 44 
v 
